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|| reason why the government should not be compelled to make 
i 
| such disclosure here. 


Lastly, Mr. Petersen's rigit to hold the office of 
Acting Assistant Attorney General expired at the end of 
thirty days (see 5 U.S.C. 3345-3349.) The Vacancy Act pro- 


| vides that a vacancy in certain departments due to resignation 
| 


| 


(t 
may be filled temporarily for not more than thirty days. This 


‘includes the eleven Cabinet departments including the Depart- 

| ment of Justice. Thus, Petersen's authority expired thirty 

| days after Wilson's resignation on October 15,1971. By virtue 
of this, Petersen hed no authority to initiate an application 
after November 15,1976. His actions thereafter must be deemed 
a nuliity. 


(B) The interception application did not provide 
| why 
| adequate supporting data specifying/traditional investigative 


techniques were not sufficient. The statute provides as 
follows: 


i "(1) Each application for an order authorizing 
or approving the interception of a wire or 
communication shall be made in writing upon 
oath or affirmation to a judge of competent 
jurisdiction and shall take the applicant's 
authority to make such application. Each 
application shall include the following 
information: 


(c) A full and complete statement as to 
whether or not other investigative 
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journalists are quite willing to testify. 
Evidence of the telephone numbers } 
the bookmaking operation and the 

of some of the conspirators could 

fully support a prosecution without 
imony. 


Consequently, the investigating 

decide electronic surveillance 

They discarded alternative means 

investigation because *knowled 

in investigating other gambling car2s convi 

sic that "normal investigative ieee 
to succeed. Agent Brent recites 
are often fruitiess because 


no records, destroy them, and 
in undecipherable codes. Usuaily 


the 
ive 
he affidavit does not enlighten 
this gambling case lea ebaietl oy 
problems which were distingu 

or degree from any other combine 
effect the government's position 
gambling conspiracies are toug 
the government need only 

that a legal gambling is 
electronic sur ~wehdlane e. 

support that view. 


‘Congress legislated in considerable 
detail in providing for applications 
and orders authorizing wiretapping 
and evinced the clear intent to make 
sure that the statutory authority to 
used with restraint and only where 
stances warrant a surreptitious 
eption of wired oral communications. 
procedures were not to be routinely 
employed as the initial step in criminal 
iavesta get Aor. Rather, 
that and the 
investigativ 
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These procedures were not to be routinely 
employed as the initial step in criminal 
investigation. Rather, the applicant 
must state and the Court must find that 
normal investigative procedures have been 
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ed and failed or reasonably appear to 
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be unlikely to succeed if tried or to be 

too di ->* The Act paaeeey calls 

tor the prior informed judgment or enforcement 
officers desiring court approval for intercept 
authority, and investigative personnel may 
not themselves ask a judge for authority to 
Wiretap or eaves-drop. The mature judgment 


s 

fo) 

of a particular, responsible Department of 
e 


ic 
Justice official is interposed as a critica 
precondition to any judicial order". (See 


U.S. v. Giordano, supra, 826-827) 
As can be gleaned -rom the Steinke affidavit, 
Department of Justi official herein is merely re-phrasin 
a conclusion that normai investigative techniques are unlikely 
to succeed. The Justice Department official and Judge 
Blumenfeld merely relied upon the representations made to 
them. in the affidavit of the FBI officer. In view of the 
above cited language, it would appear that the critical 
ndependent determination to be made by the Department 
Justice official is lacking in the case at bar. (See U.S. v. 
McCoy, 478 P.2d 1L76yvcert.den.414¢ U.S.628> UiS. vi Markan,356 
F.Supp.472.) 
The affidavit does not specifically relate to this 
case but only to this kind of case. The Giordano Court 
instructed federal officials that the wiretap technique is 
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tot to be used as the initial step in an investigation. Each 
gambling case could otherwise fall into the area in which 


.ormal investigative techniques would usually fail. The 


‘eh, Cites ee Bh eapred ae care a al ae 5 lie Maen fanaa) 
mano COuUL aid not envision a situation wnere recertas 


Pee ee re ee cing aves Uo Matitd area. 4 ; — ws £ 4 WSS, teat caae ev wage oe 
officials couic have Dbianket ana unretterea recerai permission 


to circumvent the normal investigative chniques. It should 
not be enough that the case is of such a peculiar nature that 
ordinary investigative techniques might usually fail. Under 
2518(1)(c) more than mere reliance upon the type or kind of 


case is obviously required and specific facts must be detailed 
regard che individuals under suspicion. If 1% w 


stherwise, the language of the statute would be superfluou 
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contain enough data to permit the authorizing judge reasonably 


3 ap eae Bi cats eee | " ‘ Ne a i ee si a 
“o conclude that other means would be unlikely to succeeca. 


Steinke's affidavit is manifestly lacking in such caté. (<< 
re tae Os ee ee, ee range Ne POR MY en gs ‘ge ue Ee “ See aes ae rae sighaaae i 
221) Steinke failed to specifically indicate why uncercover 


“telephone books", “lay-off men", "runners", "bettors" 


etc.) could not be employed. Please note that Steinke's 


is remarkably similar to that of the "knock 
irements, see U.S. vw. Likas, 448,F.2d 607 


we ITN ~ } \ Khe 
*The probdem h 


seventh Circuit,1971)in which it was held that the possibil- 


ity of the destruction of evidence by itself is insufficient 
ta condone the vielation of the statute. (18 U.S.C.3109.) i 
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affidavit states that the appellant Nicholas Lanese was so 
interested in recruiting employees for the upcoming football 
season, why was it so difficult to employ undercover officers 
or others in such capacity? 


There is little question but that the bettors, 


could easily establish the requiremen 

of the statute Neluding the fact that the gross revenue 
exceeded two thousand dollars in any single day. T.©re was 
nothing i. the Steinke affidavit to advise Judge Blumenfelc 
as to why these alternatives were never employed. Since th 
government's own informants had the requisite information to 
provide the latter with a conviction, why then could not 
other undercover individuals be employed in the same capacity 
for the same purpose? The suggestion made by the government 
in the District Court that the appellant Lanese would check 
out his new employees is a lame excuse indeed. In any event, 
no data was supplied to Judge Blumenfeld to allow him to 
determine the difficulty, if any, in establishing undercover 
agents who would be allegedly ultimately screened by the 
appellant Lanese. The operation in the Steinberg case 
appeared to be more covert and closed than that in the 
alleged Lanese operation. Surely, where the appellant 


Lanese is allegedto be running an operation which is sorely 
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in need of employees, our jistinguished Federal Bureau of 
Investigation must have the wherewithal to infiltrate such 
an open operation. In <Zact, it is submitted here that not 
onlv was the Gata submitted to the autnorized judge suf.sicient 
-o allow him to conclude that the other investigative meal 
will be unlikeiv te succeed, it is clear that no data of any 

sture or description was submitted to support that view. 

See U.S. v. Hunt,496 F.2d Sao, 1974, where tt Bib UR of eyo | 
held that the affiant's statements show nothins more than 
assertions a conclusions of suspected criminal activity. 

In essence, Steinke's affidavit repiete witn hearsay, doulk 
hearsay, and unsubstantiated conclusions, is nothing more 
than that which was rejected in Hunt. ) 
In view of the fact that the affidavit fails to 
oly with .C.2518(1)(c), the order upon waich it i 
d, and ing contents of the interceptea commu 
s must bi ippressed. 


4 
POINT II 
THE INDICTMENT SHOULD BE DISMISSED 
SINCE THE APPELLANTS WERE DENIED A 
SPEEDY TRIAL 
On June 8,1973, the District Court granted the 
covernment's motion for a Stay of Proceedings, which reque: 


that a stay be granted pending resolution in the Supreme 


Vv. Gior 


“ he ale " — - a 1 a £ 

a stay. The stay was to be vacated on the ling of that 
eee f ae 19 - aa i ae 

aecision. (25 ) OF fay 13,1974, the U.S.cupreme curt 


decided the twin cases of Chavez. It is submitte 
herein that all the appellants have been denied their 
constitutional right to a speedy trial since the governm t 


was not prepared to prosecute any of the appellants until 
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more than six months had elapsed from the date of the arrests 
- ‘sc a al a ce — to] Tan -43mo Awrin cha oh +7 
LC perio inciuaes the OlLing Time @uring Which Lilt 


was in effect 

Rule 4 of the Plan for Prompt Disposition of 
Criminal Cases provides that the government must be ready 
for trial six months "from the date of arrest, service of 
summons, detention on the filing of a complaint or a formal 


charge ... whichever is earliest". As noted by Judge Zampano, 


lappellate review should be confined to the “cold record", (526 


‘That record clearly shows that 273 days expired between the 
Gate of the appellants' arrest and the date the government 
filed its Notice of Readiness. 

It is contended herein that the significant dates in 

computing the time period are as follows: 

(a) June 29, 1972: Appellants arrested. 

(b) Aug. 15, 1972: Motions filed by appellants. 

(c) Oct. 24, 1972: Hearing held on all pending pre- 
trial motions with decisions 
reserved thereon. 

(d) March 6, 1973: Rulings filed on appellants' 


pretrial motions. 


(e) June 8, 1973 District Court granted government!’ s 


motion for stay of proceedings. 


rh 


May 13, 1974: Supreme Court files its decisions 
in the cases of U.S. v. Giordano 
and U.S. v. Chavez, 

(g) May 28, 1974: The government filed Notice of 

Readiness. 
(h) Oct.18, i974: Government notifies the court of 


cases ready to proceed. 
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ing the scope involving the contested time periods, the follow 

time periods appear to be of no controversy. tThe period 
from the day of the arrest, (June 29,1972) to the time tha 
the pretrial motions w is oy. t »llar , (Augus 
1972). This involves a period of 47 days. The next additiona; 
period to be computed against the government ns fror Maz 
6, 1973, (tne date when decisions were rendered on the per 
ing pretrial motions), until June 8, 1973, a period « ] 
days. This second time period has also been conceded by 1% 
jovernmer in the District Court. Thus, the undisputed t 
period at this point equals 158 days. 

It will be remembered that the very langua 2f +t} 
request for a stay of the proceedings, filed on June 27, ‘ 
ir ted th the stay to expire upon t luti 

Chavez. (2380 Inasmuch that decision ws 
Lled by May 13, 1974, the time period against the ver 
should run from that time and not from the time the government 
filed 1ts Notice of Readiness on May 28, i974.* The letter, 
dated October 18, 1974, from U.S.Attorney 
concedes this point. (263) This would me 
*There were no pending motions by these appellants at the 
time Giordano was filed. 
Dec ee lei ec penintll sesh tceumbdebctwblbt i leads cana inl a ‘ + 
“3 
; . & : 
¥ 2 , . » 
. * ‘ F § “ ' 
* Ig 4 e ‘ 3 » ‘ : . 


EF BEE hn errant aor a: i apy MN He . Salasshiproneinndinchaadnaataghisdingnaiiedl S dhiadiidliinendecaedd 
conan ee aacrye : = ne scr taera  to aig = : : ee bg = cos “ — mere perenne ~ seen 


an eOm 7114 17a) s¢ the yovern 
~ixrteen aay JeLrtiogd w NE TOMvU 2G agdaLiistl -1i€¢ : 
: loba s iV f Y mHnpellant 
a4 OL & aay: TO tn ippelsancts. 
rT) ~ & h i _ + 
Hic a+ +} } lav y 1 y 
nas di StTiid i tn 180 ays I jU1.T 
Aa Se As - —_ A A \A ~* sat ~ Io UC 4. * At ~ > 
’ 
f “ 
‘ ehay . mie 4 ‘ j mae +t wa an + 
~ * vee we ee om J . - - . - ~ ese Ae Aad wee & a ee 
~ + ne Af ras ve Anrep OF 10% RAM + 
i 4 wei S UL a © i@os “cl y < > aa a a} : 2 COMMUL 
+ : ; 4 4 r = £ ' an y 
~ me @ a» & ~— Aas aS - ose ‘ »* ih mo ms ‘ + 7 4 4s 
gL be eae 8D Lact, a ee Ite nat x ent 1S iLinNGc 
- rar a - + er ro + he 
LO 7FOCeSSCSSG TOC ChiGis 1zOrz nately, -1i€ ra De Lov 
Make Sa SreCLiac fa 2.1i¢ 4 i x Sw & 2 rece 
“Tr e T re oY 7 rc) r=) es YT 
i 20F1 2 oe JWIOL i 4 it, + i. ic aad 
- ¥ debe - * 4 - _ . an ~* the 7 ~ = - 
; ' - 4 + oe . ‘ 
é » UL sh 4 es a oaslit mse ~Qhuiulis . 4 : 
ee ae . “an ee 
O% Lwaaenk -&O Ut in SOji Manner A iil ILA 
" TT ‘ — a 16 } 
rlode.e (Ue . racers 4G 30, e a 4 rié 
. ‘ y y an **h aove "4+ 
i é tind 3. f = bd iivad 4 diy ee! wWsif Iv ba ‘ 
a Huxraer Lex 1 ms ind IC aqgqgdictionad é 1 j 
. . + 4 : Serr " + CAmm ar “ana — , 
. bh bw € A a a sie i 4 —maas ai Vili oe Sea he he Ai 
Tr, ~F ; . . a 1s + - ’ o y* ’ ei 
Met BEL , C et CO ne BE ag: sam ,42TESCQA ‘ Mer td» 4 
“A eit Vas ; , + eh, ‘ase i roady rOCKE 
ae / Gaae Y > thud’ a Ae se ‘ a - ~~ ~ aay 4 t o A* GS & 
. — a ayn +o | ¢e - 4» } + + + 
§ Ma Ge¢ in Mr.Casey's letter that che nowt 
‘ , y . \ tt), - , 9 
l SBS fi peel rT1lied,. LHAeIre 2 no , 


ent fo! 
rit 

> acy T ‘ 

- “se 4 “Ss © 

17A t - 

le NO 

i oa 


x 


be scneaulie 


Te te se +} 
4G i8 Ss TI 

wr : = ; 
co trial wnen n 
GS cae 1 a Mot 


we YY et 4 
overni © £62 Gaart 
7 ~ : + 4 
ise, n tract i 


~~ . ~ i 
+ CLne J CHninene s ¢ 
jn 4 rarniect 
. UOils Lcecue of 
ecie “ - - Ar 
amok Va = ws < os & 
nwtmt se _ — 
ee eh We 42OC5ClIL0U 
SOF ana t , = - ¥ 
iw & & CA a ae *. . . * “ Ps 
a 
9OF Feoupresis, 
ae * om “Are — en P 
L 4Giialacu tne matte 


° 


{ 
' 
‘ 


‘, 

ae Scaffo, 480 F.2d 1312, 1318 (2nd Cir.,1973}; Hilbert v. Dooling, 

a 476 F.2d 355,358 (2nd Cir.1973) cert.den. 414 U.S.878.) 

7 The government is deemed ready "as long as discovery 

7 is completed within the six month period." (U.S.v.Strayhorn, 

a supra ,667) Thus, L£ the government for Dis ary 
é Inspection, that not only further indicates lack of readi+ 
ness for trial, but also is certainly not a viable basis fo: 

sntending, as it did below, that tod £rom the date o4 
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